


CR 30

DEPOSITIONS UPON ORAL EXAMINATION

Suggested Change to Civil Rule 30

(a) [Unchanged.]
(b)  Notice of Examination: General Requirements; Special Notice; Nonstenographic Recording; Production of Documents and Things; Deposition of Organization; Video Recording.
(1)–(6) [Unchanged.]
(7)  The parties may stipulate in writing or the court may upon motion order that a deposition be taken by telephone or by other electronic means. For the purposes of this rule and rules 28(a), 37(a)(1), 37(b)(1), and 45(d), a deposition taken by telephone or by other electronic means is taken at the place where the deponent is to answer the propounded questions. 

(8) [Unchanged.]
(c) Examination and Cross Examination; Record of Examination; Oath; Objections. Examination and cross examination of witnesses may proceed as permitted at the trial under the provisions of the Washington Rules of Evidence (ER). The officer before whom the deposition is to be taken under rule 28(a) shall put the witness on oath and shall personally, or by someone acting under the officer's direction and in the officer's presence, record the testimony of the witness. However, such oath and recording may be administered by the officer from a location remote from the deponent, provided that the officer is located within this state.  The testimony shall be taken stenographically or recorded by any other means ordered in accordance with subsection (b)(4) of this rule. If requested by one of the parties, the testimony shall be transcribed.
All objections made at the time of the examination to the qualifications of the officer taking the deposition, or to the manner of taking it, or to the evidence presented, or to the conduct of any party, and any other objection to the proceedings, shall be noted by the officer upon the deposition. Evidence objected to shall be taken subject to the objections. A judge of the superior court, or a special master if one is appointed pursuant to rule 53.3, may make telephone rulings on objections made during depositions. In lieu of participating in the oral examination, parties may serve written questions in a sealed envelope on the party taking the deposition and the party shall transmit them to the officer, who shall propound them to the witness and record the answers verbatim.
(d)–(h) [Unchanged.
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C.
Purpose:

Amending CR 30 as proposed will allow court reporters and other officers to place a deposition witness under oath remotely. Under this new rule, parties may take full advantage of CR 30(b)(7) telephonic or videoconference depositions. Currently, Washington Court Rules do not allow a court reporter to administer an oath remotely. As a result, litigants in Washington wishing to conduct a remote deposition must arrange for a court reporter or notary to place the deponent under oath in the deponent’s physical presence. This cumbersome arrangement limits the flexibility that CR 30(b)(7) should promote. Our proposal is a minor change that will allow litigants to realize the time and cost-saving promise of remote depositions.

All participants in the legal system are increasingly sensitive to the environmental, personal, and financial costs of deposition travel. CR 30(b)(7) provides a mechanism to reduce these costs. But in order to make remote depositions less logistically burdensome, we seek to clarify CR 30(c) to allow a court reporter to perform his or her duties remotely from the deponent. With improvements in technology, the use of telephonic and videoconference depositions is on the rise. This proposed amendment allows court reporting to adapt to technological changes because court reporters continue to play a crucial role safeguarding the discovery process. Amending CR 30(c) grants the flexibility of a fully remote deposition with the safeguards of a court reporter.

This change has the added benefit of reducing travel time for court reporters, and should help ameliorate Washington’s shortage of court reporter services. Exhibit A. By relieving travel demands on court reporters, the costs of deposition should go down and the availability of court reporting to underserved areas should rise. 

Other jurisdictions already allow remote oath and recording. When Oregon amended its court rules in 1992 to permit telephonic deposition by stipulation, it simultaneously allowed court reporters to administer an oath by telephone. Exhibit B. And in Washington, a court reporter may swear in a deponent telephonically for Board of Industrial Insurance Appeals perpetuation depositions. Exhibit C. 


Our proposal avoids a conflict with other provisions by also amending CR 30(b)(7) to remove reference to CR 28(a). This maintains the default structure of Court Rules and statutes that links governing law with the place of the deponent. See CR 37; 45; RCW 5.51. This amendment preserves that structure for every purpose except for requiring that a deposition be taken before a person authorized to administer oaths in the deponent’s jurisdiction.


There is no conflict between this proposal and WAC 308-14, which relates to licensing of court reporters. Nor does it conflict with the Court Reporting Practice Act, Chapter 18.145 RCW. 

D.
Hearing: WCRA requests a hearing

E.
Expedited Consideration: WCRA does not request expedited consideration

F.
Supporting Materials:
· Exhibit A - Wall Street Journal Article from July 28, 2019 reporting on the national court reporter shortage and its impacts on our justice system.

· Exhibit B - Excerpts from Oregon’s Council on Court Procedures 1992 Amendments to Oregon Rules of Civil Procedure, in which Oregon amended its Civil Rules 38 and 39 to allow for telephonic depositions and remote administration of oaths. 
· Exhibit C - Washington Administrative Code 263-12-117, allowing remote oaths by court reporters taking perpetuation depositions in Board of Industrial Appeals matters.
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